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. ' OPINION AND ORDER

ed ft@s’c‘omplain;t on Octeber 27, 2005, and filed an amended complaint on
:'al;itiff alleges~that, ’on;M:ay 14, 2005, defendant’s dog attacked him and
and generally maimed” him. Plaintiff therefore brings statutory and

common law clairhs for dog bite.

Both partlesr_ haVe brought:;“ th‘;e"

2 116(C)(10— . motlon for summary ‘dlsposmon under MCR 2. 116(C)(10) tests the factual
support o:f,..thfie

rC’The motlon must be su'ppo’rted by afﬁdav1ts deposmons admissions, or

dence MCR 2. 116(G)(3)(b) The court must consider all this supporting

MCR 2 116(G)(5) and see Cole v Ladbroke Racmg Mzchzgan Inc 241

MlCh App, , 7 614 NW2d 169 (2000) If the opposmg party fails to present documentary
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'me ion's"for summary disposition pursuant to MCR -
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evidence establishing the existence of a material factual dispute, the motion is properly granted.

Smith v Globe Life Ins Co, 460 Mich 446, 455; 597 NW2d 28 (1999).
In support of his motion for summary _disp‘ositio'n, plaintiff claims that the only defense to

1 afstatutery?;doi\giéditef claim is provocation, while the only comparative negligence which can be

o b
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, cdns‘i‘dere}d 1swhether the victim was a trespasser. Plaintiff points out that-he clearly was not a
‘trespasser' on defendant’s property. Plaintiff also:.argues that there is no way defendant can
establish that ,plaintiff provoked defendant’s dog.” Therefore, plaintiff seeks. partial summary
‘disposition as to ‘defendant’s liabihty under MCL 2‘2:37.35 1.

Defendant, in response to p_laintiff s motion and in support of his own motion for partial

su‘rnr'nafy ‘disposition notes that provocation is a complete defense in any dog bite action under

MCL 287.351. I,Defendant argues that the p1a1nt1ff’ s own deposition testimony clearly 1ndlcates

that he provoke defendant s dog. Therefore, defendant also seeks partial summary disposition

. 1

as to his l_i'abih»t or. plalntlff’s statutory dog bite clalm

fro’,vides that “lilf a dog bites a person, without provocation while the

Provocatlon req ;res elther ‘some - action dlrected toward the animal or, if not, the animal’s

response must be‘proportlonal to the victim’s actlon Bradacs v Jzacobone 244 Mich App 263,
" ot P '

276; 625 NW2d 108 (2001) An individual may even “commit unintentional acts that are
<]

sufficiently provocatlve to relieve a dog owner of liability under the dog-bite statute.” Brans v
i

Extrom 266 MlCh App 216, 221; 701 NW2d 163 (2005)
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precludrng| surnmary dlsposmon pursuf. o MCR 2.116(C)(10).  Accepting plaintiff’s
. . i 1 ' . 12' [ .

as) trlle plarntlff attempted to c

: Pllelinti-f lqnowledges that. the dog res1sted followmg pla1nt1ff back to.defendant’s house

e defendant’s dog once it had run out of the house.

;l : 4 ; |
f Defendant s EXl’llblt A, Depos1t1on of R1charthbood at 40. Nevertheless, plalntlff attempted to
o lead the dog back to the house by the collar 3larntrff acknowledges that he was aware that the
dog had nev_er‘been tralnéd to walk on a §leash. Id. at 47. He also acknowledges that he knew

“the dog Was s'omewhatiunder stress bec‘anSe *its true owner had just passed on.” Id. Plaintiff

adrnrts that as’ he grabbed hold of the collar the dog became agitated and began scratchlng him,
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